Roe v. Wade

Background

As the sexual revolution took hold in the second half of the twentieth century, women faced great difficulty getting abortions.  At the time, many states had outlawed abortion except in cases where the mother’s life was in danger.  Illegal abortions were often dangerous because they were performed in unsanitary conditions.  As people’s ideas about sexual freedom changed, women gained greater access to birth control measures, but public pressure to change abortion laws also increased.  A number of states relaxed their abortion laws so that women living in states that outlawed abortion could travel to another state for an abortion.

However, poor women often could not afford to travel outside their state to receive treatment, raising questions of equality.  Laws were often vague, so that doctors did not know whether they were breaking the law by providing an abortion.  In addition, some people began to question whether the government should be able to interfere with people’s decisions in sexual matters.  They believed that laws banning birth control and abortion were an invasion of privacy.

There is no right to privacy specifically guaranteed in the Constitution.  However, the Supreme Court has long acknowledged some right to privacy, but usually associated that right with a particular location, like a person’s home.  However, during the 1960s, the Court’s position on privacy changed so that it was connected with a person, not a location.

Jane Roe, (not her real name), was an unmarried and pregnant Texas resident in 1970.  She wanted to have an abortion, but Texas abortion law made it a felony to abort a fetus unless “on medical advice for the purpose of saving the life of the mother.”  Roe filed suit against Wade, the district attorney of Dallas County, Texas to challenge the law outlawing abortion.

Roe said that the law violated the Fourteenth Amendment, which provides equal protection of the laws and a guarantee of personal liberty, and a woman’s right to privacy implicitly guaranteed in the First, Fourth, Fifth, Ninth, and Fourteenth Amendments.  The state argued that “the right to life of the unborn child is superior to the right to privacy of the mother.”  The state also argued that in previous decisions where the Court protected individual or marital privacy, that right was not absolute.  The state argued that this is a policy matter best left to the legislature to decide.  A three-judge federal district court ruled the Texas abortion law unconstitutional, and the case was then appealed directly to the U.S. Supreme Court.

The Supreme Court decided in favor of Roe in a 7-2 decision.  Justice Blackmun wrote the opinion for the majority, which recognized that a woman’s choice whether to have an abortion is protected by her right to privacy.  Justices Stewart, Burger and Douglas wrote concurring opinions.  Justices White and Rehnquist dissented.
Impact on Society
The 1973 Roe decision did not end the debate over abortion.  In many ways, the decision actually intensified the debate, making it a national issue rather than a state issue.  Abortion is an extremely controversial issue that involves people’s strongly held beliefs about religion, morality, life, the role of the government, and the right to bodily integrity and privacy.  Each year, on the anniversary of the decision (January 22, 1973), pro-life and pro-choice supporters stage protest rallies in front of the Supreme Court.

Abortion has become an important issue in elections and in judicial nominations.  Depending on who is president and which party controls Congress, abortion counseling at federally funded clinics has sometimes been permitted and sometimes been prohibited.  In congressional districts and U.S. Senate elections where the public is closely divided on this issue, candidates are often reluctant to take a strong stand either for or against abortion rights for fear of alienating an important segment of voters.  And as long as the public believes that the U.S. Supreme Court is closely divided over abortion issues, advocacy groups on both sides will closely monitor presidential nominations to the Supreme Court and even to lower federal courts.

In addition to political arenas, confrontations over abortions take place on a regular basis in many communities outside of clinics that offer abortion services.  Those who are against abortion often stage protests outside of clinics and those who support abortion rights volunteer to escort patients who might otherwise be discouraged from entering the clinics as a result of protests.  Some extreme opponents of abortion feel so strongly that abortion is wrong that they advocate the killing of doctors who perform abortions.  On the other side, some advocates of abortion rights argue that abortion opponents who threaten women or their doctors should be treated like terrorists because they advocate violence and attempt to intimidate people from exercising their constitutional rights.  

Gideon v. Wainwright
Background

Between midnight and 8:00 a.m. on June 3, 1961, a burglary occurred at the Bay Harbor Pool Room in Panama City, Florida. In the course of the burglary, a window was smashed and the cigarette machine and jukebox were broken into. A witness claimed to have seen Clarence Earl Gideon in the poolroom early that morning. When Gideon was found nearby with a pint of wine and some change in his pockets, the police arrested him. They charged him with breaking and entering.

Gideon was a semi-literate drifter who could not afford a lawyer. When he appeared at the Florida Circuit Court for trial, he asked the judge to appoint one for him. Gideon argued that the Court should do so because the Sixth Amendment says that everyone is entitled to a lawyer. The judge denied his request, claiming that the state doesn't have to provide a poor person with a lawyer unless "special circumstances" exist. Gideon was left to represent himself. He had been arrested many times before, so he understood some of the legal procedures. However, he did a poor job of defending himself. For instance, his choice of witnesses was unusual—he called the police officers who arrested him to testify on his behalf. He lacked skill in questioning witnesses, which made it difficult for him to present his case.

Gideon was found guilty of breaking and entering and petty larceny, which is a felony in Florida. He was sentenced to five years in a Florida state prison. While there, he began studying law in the prison library. Gideon's study of the law reaffirmed his belief that the Circuit Court's refusal to appoint counsel for him constituted a denial of his rights. With that in mind, he filed a petition with the Supreme Court of Florida for habeas corpus, which is an order to free him because he had been illegally imprisoned. That petition was rejected, but Gideon persevered. From his prison cell, he handwrote a petition asking the Supreme Court of United States to hear his case. The Court allowed him to file it in forma pauperis, or free of charge. After reading the petition, they agreed to hear his case.

The Supreme Court ruled in favor of Gideon in a unanimous decision.  Justice Black wrote the opinion for the Court, which ruled that the right to the assistance of counsel in felony criminal cases is a fundamental right, and thus must be required in state courts as well as federal courts.  Justices Harlan and Clark wrote concurring opinions.

Impact on Society
When the Constitution was first written, some people thought that it lacked provisions to protect the public from a potentially abusive government. These people insisted that a Bill of Rights be added to it. James Madison was commissioned to write this document. His original draft contained twelve amendments, one of which included a stipulation that the Bill of Rights would apply to the states. He thought that amendment was one of the most important amendments. Others disagreed with him, arguing that because many state constitutions had their own Bills of Rights, it would not be necessary to protect citizens from abuse at the hands of the state governments. The amendment was rejected and it was clear to most people that the Bill of Rights did not apply to the states.

Then, in 1868, when the Fourteenth Amendment was ratified, some people argued that it meant that the Bill of Rights applied to the states, while others insisted that it did not. This became the subject of intense debate for years to come. The scope of the Sixth Amendment, which appears below, was part of that debate.

Amendment VI
In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.

As a result of Gideon v. Wainwright, the 6th Amendment’s clause guaranteeing a right to an attorney meant that state governments were no required to provide a lawyer to people charged with a crime if they could not afford a lawyer on their own.  One issue that continues today is on the quality of counsel that a court must provide.  The law simply states that the courts must provide an attorney if the accused cannot afford one on their own.  Nothing is stated about the quality of the attorney that must be provided and the amount of money the court must spend to provide for the defense of the accused.  Thus, the issue of the right to a fair trial for the poor is one that continues today.
Tinker v. Des Moines
Background

John and Mary Beth Tinker attended public school in Des Moines, Iowa. In December of 1965 a community group in Des Moines decided to protest American involvement in the Vietnam War by wearing black armbands. The Tinkers agreed to wear their black armbands to school. However, principals in the school district, aware of the students' plans created a rule that any student wearing an armband to school would be suspended unless the student removed the armband. Although the Tinkers knew about this rule, they decided to come to school wearing armbands anyway. After refusing to take the armbands off, John and Mary Beth Tinker were sent home by the principal. Their suspension lasted until they agreed to come back to school without the armbands.

The Tinkers filed a suit in the U.S. District Court to stop the school principals from enforcing the rule in the future. Although the District Court said that this type of protest was a form of expression protected under the First Amendment's freedom of speech clause, the Court sided with the school officials, saying that the rule was needed to "prevent the disturbance of school activities." The Tinkers appealed their case to the U.S. Eighth Circuit Court of Appeals, but they lost. The Tinkers decided to appeal the case to the Supreme Court of the United States.

The fundamental question of the case came down to this: Does the First Amendment's promise of free speech extend to the symbolic speech of public school students? And, if so, in what circumstances is that symbolic speech protected? The First Amendment to the Constitution says, "Congress shall make no law . . . abridging the freedom of speech." The Fourteenth Amendment extends this rule to state government as well, of which schools are a part. However, the First Amendment does not say which kinds of speech are protected. It also does not specify what types of expressive actions should be considered as speech.

The question of what kind of speech or action is protected under the First Amendment has been considered many times by the Supreme Court of the United States. Generally, the Court has held that the First Amendment protects adult symbolic speech that does not harm or threaten to harm. However, at the time of Tinker, it was unclear whether students' rights in this area were different.

In 1968 the Supreme Court of the United States agreed to hear the Tinker's case and consider whether the Des Moines public schools ban on armbands was an unconstitutional violation of the students' right to free speech. The Court's decision in Tinker v. Des Moines was handed down in 1969.  In a 7-2 decision, the Supreme Court ruled in favor of the Tinkers.  Justice Fortas wrote the majority opinion, ruling that students retain their constitutional right of freedom of speech while in public school. Justices Black and Harlan dissented.
Impact on Society
Is all speech free?
The freedom of speech clause of the First Amendment guarantees the right to express information and ideas.  On its most basic level, it means you can express an opinion without fear of censorship by the government, even if that opinion is an unpopular one. It protects all forms of communication:  speeches, books, art, newspapers, telecommunications, and other media. 
The First Amendment does not mean you can say anything you want, wherever you want, or whenever you want. For instance, fighting words – words that cause distress or incite violence – are not protected. In addition, obscene expressions are not protected by the First Amendment.  If you tell a lie about someone who then sues you because you damaged their reputation, you will not be able to claim that the First Amendment protects you. 

What is symbolic speech?

Sometimes speech is spoken or written.  Sometimes speech is symbolic or an action.  Symbolic speech is conduct that expresses an idea. Although speech is commonly thought of as verbal expression, we are all aware of nonverbal communication. Sit-ins, flag waving, demonstrations, and wearing . . . protest buttons are examples of symbolic speech. While most forms of conduct could be said to express ideas in some way, only some conduct is protected as symbolic speech. In analyzing such cases, the courts ask whether the speaker intended to convey a particular message and whether it is likely that the message was understood by those who viewed it.  To convince a court that symbolic conduct should be punished and not protected as speech, the government must show it has an important reason. However, the reason cannot be that the government disapproves of the message conveyed by the symbolic conduct.

So, just as there are limitations on the extent to which "free speech" applies to the spoken word, there are restrictions on the actions that people seek to have protected as symbolic speech. 

Miranda v. Arizona
Background

Ernesto Miranda was a poor Mexican immigrant living in Phoenix, Arizona in 1963. A Phoenix woman was kidnapped and raped. She identified Miranda in a police lineup. Miranda was arrested, charged with the crimes, and questioned by the police for two hours. The police officers questioning him did not inform him of his Fifth Amendment right against self-incrimination or of his Sixth Amendment right to the assistance of an attorney. The Fifth Amendment states that no person "shall be compelled in any criminal case to be a witness against himself. . . ." The Sixth Amendment states that, "In all criminal prosecutions, the accused shall enjoy the right . . . to have the assistance of counsel for his defense."

As a result of the questioning, Miranda confessed in writing to the crimes. His statement also said that he was aware of his right against self-incrimination. During his trial, the prosecution used his confession to obtain a conviction, and he was sentenced to 20 to 30 years in prison on each count.

Miranda appealed his case to the Arizona Supreme Court. His attorney argued that his confession should have been excluded from trial because he had not been informed of his rights, nor had an attorney been present during his interrogation. The police officers involved admitted that they had not given Miranda any explanation of his rights. The state argued, however, that because Miranda had been convicted of a crime in the past, he must have been aware of his rights. The Arizona Supreme Court denied Miranda's appeal and upheld his conviction.

The case comes down to this fundamental question: What is the role of the police in protecting the rights of the accused, as guaranteed by the Fifth and Sixth Amendments to the Constitution? The Supreme Court of the United States had made previous attempts to deal with these issues. The Court had already ruled that the Fifth Amendment protected individuals from being forced to confess. They had also held that persons accused of serious crimes have a fundamental right to an attorney, even if they cannot afford one. In 1964, after Miranda's arrest, but before the Court heard his case, the Court ruled that when an accused person is denied the right to consult with his attorney, his or her Sixth Amendment right to the assistance of a lawyer is violated. But do the police have an obligation to ensure that the accused person is aware of these rights before they question that person?

In 1965, the Supreme Court of the United States agreed to hear Miranda's case. At the same time, the Court agreed to hear three similar cases. The Court combined all the cases into one case. Since Miranda was listed first among the four cases considered by the Court, the decision came to be known by that name. The decision in Miranda v. Arizona was handed down in 1966.

In a 5-4 opinion, the Supreme Court ruled in favor of Miranda.  The majority opinion, written by Chief Justice Earl Warren, concluded that defendants arrested under state law must be informed of their constitutional rights against self-incrimination and to representation by an attorney before being interrogated when in police custody.  Justices Clark, Harlan, Stewart and White dissented.

Impact on Society
In the time since Miranda was decided in 1966, the Supreme Court of the United States has decided several cases directly related to the issues in the Miranda case. Below are the main points of the Miranda decision, written by Chief Justice Earl Warren in 1966:

Persons in police custody must be warned of their rights before they are questioned, as follows:

· You have the right to remain silent.

· Anything you say can and will be used against you in a court of law.

· You have the right to an attorney.

· If you cannot afford an attorney, one will be appointed for you.

The failure to warn the accused prior to interrogation (questioning) leads to the presumption that statements made by the accused were involuntary and must be suppressed because of the Fifth Amendment's protection against a person being "compelled in a criminal case to be a witness against himself."

Hazelwood v. Kuhlmeier
Background

In May 1983, students in the Journalism II class at Hazelwood East High School in St. Louis, Missouri, created the final edition of the school paper, the Spectrum. Before publishing the paper, they submitted it to their advisor, Howard Emerson, so he could review it. Emerson was new to the job, so he followed the procedures of the previous advisor. Those guidelines required him to give Principal Robert Reynolds, the opportunity to review the paper before it was published.

When Principal Reynolds reviewed the paper, he found two articles that concerned him. The first dealt with the issue of teen pregnancy. It included comments from pregnant students at the school. To protect their privacy, names were not given. However, when Reynolds read the article, he realized that the details in the article would make it easy for other students to identify the pregnant teens. The second article addressed the issue of divorce. Like the first article, this one included personal articles. One student, whose parents were divorced, made negative comments about her father. She said that her father was always out with the guys and that her father didn't spend enough time with the family. Principal Reynolds was troubled by the fact that the father had not been given a chance to defend himself by responding to his daughter's comments. He also noticed that the article mentioned sex and birth control. He did not think that students in ninth grade should be reading about sex and birth control.

Reynolds wanted the journalism students to modify the articles. However, it was almost the end of the school year. If they took the time to revise, they would miss the deadline for publishing the newspaper. If that happened, the other students might never get to read the paper. He felt like he had to act quickly, so he told Emerson to delete the two pages with the offending articles and publish the rest of the Spectrum. He told his supervisors about this decision and they agreed with him.

The students had worked hard on the paper and felt that they had followed proper journalism procedures. If they had been approached about the problems, they may have been able to correct them. They were upset to find out instead that two pages, which included a number of non-offensive articles, had been deleted. They felt that their First Amendment rights had been violated. They took the case to the U.S. District Court for the Eastern District of Missouri.  The Court did not agree with the students. In the ruling, the judges said that school officials may impose limits on students' speech in activities that are "an integral part of the school's educational function" as long as their decision "has a substantial and reasonable basis." In other words, the Court felt that if the school has a good reason to do so, it can place limits on curricular activities, such as the publication of the school newspaper.

Unhappy with the outcome, the students appealed their case to the Court of Appeals for the Eighth Circuit Court. This court reversed the decision of the lower court, saying that the students' First Amendment rights were violated. In the opinion, the Court explained that the newspaper was part of the school curriculum but was also a "public forum." As a public forum, the newspaper was "intended to be and operated as a conduit for student viewpoint". Because the paper was a forum for student discussion, the principal or other officials could censor it only when "necessary to avoid material and substantial interference with school work or discipline . . . or the rights of others."  The school appealed the decision of the Court of Appeals and the Supreme Court of the United States agreed to hear the case. In determining whether or not students' rights were violated, it would consider whether or not the student newspaper was a public forum and whether the First Amendment "requires a school affirmatively to promote particular student speech."  The Supreme Court ruled against the students in a 5-3 decision.  Justice White wrote the majority opinion, concluding that the First Amendment does not prevent school officials from exercising reasonable authority over the content of school-sponsored publications.  Justice Brennan wrote a dissenting opinion, which was joined by Justices Marshall and Blackmun.

Impact on Society

The decision was a resounding victory for school administrators and a defeat for student journalists.  Robert Baine, the attorney for the Hazelwood School District, says the court majority got the case right.  “Again, this is an issue of the control of curriculum. I think that the Tinker case had been abused. The original basis for Tinker was good but some lower courts had expanded Tinker to the point where school officials would have had to permit the printing of anything students wrote.”

“There is a saying that ‘all education is local,’ and I think the Hazelwood case stands for that principle,” Baine says.

Mark Goodman, executive director of the Student Press Law Center, disputes many of Baine’s points. “The case had nothing to do with what is being taught in the curriculum; it had solely to do with what students were allowed to publish,” Goodman says.  Goodman believes that the Supreme Court should have continued to allow student journalism to be judged under the Tinker standard. “The school curriculum was not in danger under the Tinker standard,” he says.

Even more disturbing, according to Goodman, is that “the legacy of Hazelwood is that it helped to create a generation of young people who don’t have a clue what the First Amendment is about when they leave high school. Many students are taught that there is only freedom of expression when those in power agree with what you are saying.”

Frank Susman, who helped argue the case on behalf of the students before the 8th Circuit but not before the Supreme Court, says that Hazelwood “was the start of the downfall for student First Amendment rights.” He says the legacy of the case is that “school officials have acquired more and more power over students.”

